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MARLOW J.

Plaintiff State of New York, by its Attorney Ceneral,
commenced this action with a conplaint alleging that defendant
corporations, which are handgun manufacturers, whol esal ers and
retailers, have created, contributed to, and maintained a public
nui sance by their respective manufacturing, distributing and
mar keting practices. Plaintiff now appeals froman order of the
Suprene Court which consolidated and granted defendants notions
to dismss the conplaint for failure to state a cause of action
Wil e originally pleading both a statutory (Penal Law 400.05
[1]) and a conmon-| aw public nui sance cause of action, plaintiff,
on this appeal, does not challenge the notion courts di sm ssal of



the former. Thus, the only remaining issue is whether the notion
court correctly dism ssed, pursuant to CPLR 3211(a)(7), the cause
of action for conmmon-| aw public nui sance.

Plaintiffs conplaint, as pertinent here, clains that
illegally possessed handguns are a conmmon-| aw public nui sance
because they endanger the health and safety of a significant
portion of the population; interfere with, offend, injure and
ot herwi se cause damage to the public in the exercise of rights
common to all; and that, after being placed on actual and
constructive notice that guns defendants sell, distribute and
mar ket are being used in crines, they have, by their conduct and
om ssions, created, maintained and contributed to this public
nui sance, because they manufacture, distribute and market
handguns all egedly in a manner that know ngly places a
di sproportionate nunber of handguns in the possession of people
who use themunlawfully. Plaintiff further clains that
defendants are on notice that certain types of guns, and guns
sold in certain | ocales, are disproportionately used in the
conmmi ssion of crimes. They base that claimon the results of
trace requests which the Bureau of Al cohol Tobacco and Firearns
(BATF) initiates with respect to guns used in or associated with
crinmes, in furtherance of its duty to enforce and nmanage the
federal firearmregul atory schene.

Plaintiff therefore seeks an order, inter alia, (1)
directing defendants to abate the nui sance they have created and
maintain within the State of New York; [and] (2) directing each
defendant to cease contributing to and mai ntai ning the nui sance

within the State of New York .

The notion court dismssed plaintiffs conplaint on the



ground that it fails to state a cause of action for common-I|aw
public nuisance. The court so found because defendants are
engaged in the | awmful manufacture, marketing and sale of a
defect-free product in a highly regulated activity far renoved
fromthe downstream unlawful use of handguns that is out of
their control and constitutes the nuisance alleged. The court
ruled that, in order to survive a dism ssal notion, plaintiff was
required to allege nore specific facts to show how defendants are
linked to, and how they contributed to that nui sance, because
BATF trace request information presently available to defendants
is insufficient to support a conmon-|aw public nui sance | awsuit.
We agree and affirm based on the reasoning and inplications

of Hamlton v Beretta USA Corp. (96 Ny2d 222) and the fact that

t he Legislative and Executive branches are better suited to
address the societal problens concerning the already heavily
regul ated commercial activity at issue.

The New York Court of Appeals has never recognized a comon-
| aw public nuisance cause of action based on allegations |ike
those in this conplaint. Mreover, other jurisdictions have
di sm ssed public nuisance clains against firearns manufacturers

on simlar or other grounds (_see Gty of Philadelphia v Beretta

USA Corp., 277 F3d 415 [3d G r 2002] [civic organizations |acked
standing to sue gun manufacturers on claimthat gun industrys
nmet hods for distributing guns were negligent and a public

nui sance since there was no causal nexus between manufacturers
conduct and alleged injuries of civic organi zations nenbers and

because action could not proceed in absence of participation of



menbers of organi zati ons who actual ly sustai ned damage] ; Canden

County Board of Chosen Freeholders v Beretta USA Corp., 273 F3d

536 [3d Cr 2001] [causal chain too attenuated to make out public
nui sance cl aimassociated with crimnal use of handguns]; lleto v

G ock, Inc., 194 F Supp2d 1040 [CD Cal 2002] [applying California

state |l aw, federal court concluded that manufacture and sal e of
non- def ective product cannot give rise to public nuisance clainy;

District of Colunbia v Beretta USA Corp., 2002 W 31811717 [DC

Super Dec 16, 2002] [action for public nuisance not sustainable
as a matter of |aw because it is not based upon conduct of
defendants that violates any crimnal |aw or any mnunici pal

regul ation or health and safety law of the District of Colunbial;

Cty of Gary, Indiana v Smth & Wesson Corp., 2001 W 333111 [Ind

Super & Jan 11, 2001] [conduct cannot constitute public nuisance
under Indiana |law unless it is actionable under sonme theory of

tort law]; Penelas v Arns, Inc., 778 So2d 1042 [Fla App 3d Di st

2001] [Florida statute expressly preenpts entire field of firearm

and anmunition regulation]; Ganimv Smith & Wesson Corp., 258

Conn 313 [2001] [plaintiffs public nuisance claimdismssed
because harns alleged too indirect and renote from defendants
conduct]).

In its nost recent opinion on the accountability of gun
manuf acturers and deal ers, the New York Court of Appeals in
Ham [ ton said nothing to suggest that it is noving in the
direction of sustaining other types of tort clainms in this area
of commercial activity. Notw thstanding the argunents advanced

by plaintiff, our reading of Ham Iton suggests the Courts resol ve



to maintain its present and | ongstandi ng posture of denying
l[iability where the causal connection between the all eged
busi ness conduct and harmis too tenuous and renpte. Hamlton,
just as here, deals wth defendants manufacturing, distribution,
mar keti ng and sal es practices, but, unlike here, does so in the
context of a lawsuit by private plaintiffs agai nst defendants
based on a claim inter alia, of negligent nmarketing, a tort
different fromthe instant comon-|aw public nuisance claim
However, much of the Courts reasoning in dismssing the Hamlton
negl i gent marketing conplaint |logically, and nost aptly, applies
to our consideration of this plaintiffs common-|aw public
nui sance cl aim

To begin with, the Court reasoned that, generally, defendant
gun manufacturers do not owe a duty to control the conduct of
third persons so as to prevent them from harm ng others, even
where as a practical matter defendant can exercise such control

(Ham lton, 96 Ny2d at 233, quoting DAmico v Christie, 71 Ny2d 76,

88). Indeed, the Ham Iton court, unaninously and specifically,
rejected the plaintiffs contention that gun manufacturers have a
general duty of care born of their purported ability to | essen
the risks of illegal gun trafficking because they have the power
to restrict marketing and product distribution.
The root of the Ham lton courts reasoning, in a significant
measure, appears to be as follows (96 Ny2d at 233):
This judicial resistance to the expansion of duty grows
out of practical concerns both about potentially

[imtless liability and about the unfairness of



inmposing liability for the acts of another.

Al though the tort of common-I|aw public nuisance is defined
differently fromnegligent marketing, this quoted concern
expressed in Hamlton is, as we see it, common to both negligent
mar keti ng and public nuisance clainms. Although this public
nui sance lawsuit is brought by the Attorney General on behal f of
the State of New York -- while the Ham Iton action was one
initiated by private parties for negligent nmarketing -- both were
br ought agai nst handgun manufacturers and sellers. Plaintiffs
attenpt here to widen the range of comon-I|aw public nui sance
clainms in order to reach the | egal handgun industry will not
itself, if successful, engender a limtless nunber of public
nui sance | awsuits by individuals against these particul ar
defendants, as was a stated concern in Hamlton (96 NY2d at 233).
However, giving a green light to a comon-| aw public nui sance
cause of action today will, in our judgnent, |ikely open the
court house doors to a flood of limtless, simlar theories of
publ i ¢ nui sance, not only agai nst these defendants, but al so
agai nst a wide and varied array of other commercial and
manuf acturing enterprises and activities.

Al'l a creative mnd would need to do is construct a scenario
descri bing a known or perceived harmof a sort that can sonehow
be said to relate back to the way a conpany or an industry makes,
markets and/or sells its non-defective, |awful product or
service, and a public nuisance claimwould be conceived and a
| awsuit born. A variety of such |awsuits would | eave the

starting gate to be welconmed into the legal arena to run their



cunber sone course, their vast cost and tenuous reasoning
notw t hstandi ng. Indeed, such |awsuits enployed to address a
host of societal problens would be invited into the courthouse
whet her the problens they target are real or perceived; whether
the problens are in some way caused by, or perhaps nerely
preceded by, the defendants conpletely |awful business practices;
regardl ess of the renoteness of their actual cause or of their
foreseeability; and regardl ess of the existence, renoteness,
nature and extent of any intervening causes between defendants
| awf ul conmerci al conduct and the all eged harm

As one court put it in a case involving simlar issues under

New Jersey | aw (Canden County Board of Chosen Freehol ders v

Beretta, U S. A Corp. 273 F3d 536, 540):

What ever the precise scope of public nuisance |aw in
New Jersey may be, no New Jersey Court has ever all owed
a public nuisance claimto proceed agai nst
manufacturers for |awful products that are lawmfully

pl aced in the stream of commerce. On the contrary, the
courts have enforced the boundary between the well -
devel oped body of product liability |aw and public

nui sance law. Oherwi se, if public nuisance |aw were
permtted to enconpass product liability, nuisance |aw
woul d becone a nonster that woul d devour in one gulp
the entire law of tort, Tioga Public Sch. Dist. v U.S.

Gypsum Co., 984 F2d 915, 921 (8th Gir 1993). |If
defective products are not a public nuisance as a
matter of law, then the non-defective, |awful products
at issue in this case [handguns] cannot be a nui sance
wi thout straining the law to absurdity.

W are not saying -- just as the Court of Appeals has not said --
that a common-| aw public nui sance claimis always an

i nappropriate legal tool to address consequential harmfrom al
forms of comrercial activity. |Indeed, New York courts have

permtted such lawsuits in the past (see New York Trap Rock Corp




v_Town of O arkstown, 299 NY 77, 80-81). Although plaintiff

relies on New York Trap Rock in this context, that reliance is

m spl aced. In that case a public nui sance countercl ai m agai nst

New York Trap Rock survived a notion to dismn ss. However

plaintiffs | egal position here is critically different, because
of the nature of the targeted activity of the Trap Rock
Corporation. Trap Rocks activity was bl asting which, wholly

unli ke the business practices alleged here, was the direct and

i medi at e cause of the damage to others nearby. In New York Trap
Rock there was no subsequent, intervening crimnal or other act
or event, initiated by any third party, beyond Trap Rocks
control, that can be said to have caused or contributed to the
damage beyond the blasting itself -- damage which was spatially
and tenporally proximate to the Trap Rock blasting site and

activity. Plaintiffs reliance on Gty of Rochester v Prem ses

Located at 10-12 South Washington Street (180 Msc 2d 17) is

simlarly msplaced because even though the court there held
defendants |iable for conduct of their patrons both in and
out si de of defendants nightclub, the patrons off-prem ses conduct
occurred in spatial proximty to defendants prem ses and in
tenporal proximty to its comercial activity, and the conduct
was very much related to the comrercial entitys business activity

(see al so Packett v Herbert, 237 Va 422, 425-426; Celletly v

Commonweal th, 16 Va App 457, 459-460). Moreover, the conduct

itself in some respects violated the Penal Lawin that it was
di sorderly, consisting also of assaults, fighting and shooti ngs.

Furthernore, the character of the premi ses as a



ni ght cl ub serving al coholic beverages, when viewed in |ight of
the other facts, extinguishes any doubt that the cited obnoxi ous,
illegal and of fensive behavi or caused the harmalleged, was its

i edi ate and direct cause, and was, at least in part,
inextricably intertwined with defendants commercial activity,
i.e., the sale of alcoholic beverages for imedi ate consunption

(see al so Sunset Anusenent v Board of Police Conm ssioners, 7 Ca

3d 64, 84, appeal dismi ssed 409 US 1121 [in denying renewal

permt application, court rejected defendants claimthat its
roller skating rink should not be held responsi ble for serious
traffic congestion, nunerous and varied traffic offenses, thefts
and m suse of private property commtted by its patrons off the
prem ses]).

In asking this Court to allow the pursuit of a comon-| aw
publ i ¢ nui sance cause of action, plaintiff would have us
summarily ignore:

1) the fact that the Court of Appeals, in Hamlton (96 Ny2d
at 238-239, and 239 n 8), found a |ack of sufficiently specific
i nformati on provided by BATF trace requests, and noted the
practical problem of asking defendants thenselves to further
investigate the trace request information;

2) the inportance and fairness of considering such concepts
as renoteness, duty, proximte cause and the significance of the
i ndi sputable intervention of unlawful and frequently violent acts
of crimnals -- over whom def endants have absolutely no contro
-- who actually, directly, and nost often intentionally, cause

the cited harm



3) the significance and unfairness of hol di ng defendants
account abl e even though their commercial activity is wholly
| awful and currently heavily regul ated, and that their products
are non-defective; and

4) the plain fact that courts are the | east suited, |east
equi pped, and thus the | east appropriate branch of governnent to
regul ate and m cro-manage the manufacturing, marketing,
di stribution and sal e of handguns.

The Qualitative | nadequacy of BATF Trace Requests to Achieve this

Lawsui ts Goal .

Central to plaintiffs claimis an assertion that defendants
are on actual and constructive notice through trace requests by
BATF that they are deliberately choosing to manufacture handguns
that are attractive to crimnals. Plaintiff further alleges that
def endants know ngly manufacture, distribute and sell an endl ess
supply of guns that disproportionately wind up in crimnal hands
in New York. Plaintiff clains that defendants, know ng where and
how t o market and nake handguns in a way that neets the demand of
an illegal gun market, do so by their design, marketing and
di stribution choi ces.

Therefore, it is the trace requests defendants receive from
t he BATF and the information allegedly flow ng fromthem which
formthe foundation of plaintiffs allegation that defendants
knowi ng busi ness practices give rise to a legally cognizabl e
clai mof public nuisance. Plaintiff thus argues that its
conplaint sufficiently alleges a cause of action for public
nui sance because it states that defendants conduct know ngly
results in an increase in the nunber of guns in crimnal hands
and that defendants have the power to abate that consequence by
adj usting their business practices.

However, the Ham Iton court rejected notions simlar to the

one this plaintiff advances, nanmely, that through trace requests



whi ch defendants receive fromthe BATF, they are given
i nformati on about guns they design, nmake and market sufficient to
know where and how to adjust their business practices so as to
reduce the nunmber of guns attractive to crimnals, and to limt
their sales in ways which would allegedly | essen their
distribution into areas where di sproportionate nunbers of crine
guns are seized. Thus, the Hamlton court said (96 NY2d at 238-
39):

Plaintiffs experts explained that a crine gun trace is

t he neans by which the BATF reconstructs the

di stribution history of a gun used in a crinme or

recovered by the police[]. While [handgun]

manuf acturers may be generally aware of traces for

whi ch they are contacted, they are not told the purpose

of the trace, nor are they inforned of the results[].

The BATF does not disclose any subsequently acquired

retailer or purchaser information to the manufacturer.

Mor eover, manufacturers are not in a position to

acquire such information on their own. |ndeed,

plaintiffs | aw enforcenent experts agreed that

manuf acturers should not nake any attenpt to

investigate any illegal gun trafficking on their own

since such attenpts could disrupt pending crimna

i nvestigations and endanger the |ives of undercover

of ficers.

| ndeed, the Court in Hamlton (96 Ny2d at 237 n 5) referred
to the gaps in information provided by trace requests, and it
suggested that, [b]ecause of BATFs continued pursuit in
i dentifying how handguns enter the illegal market, it may well be
that a core group of corrupt FFLs [Federal Firearns Licensees]
will energe at sone future tinme. This mght alter the duty
equati on.
Therefore, we see it as inappropriate at this juncture to

sustain this conplaint. There is no reason to believe that the

| evel of know edge flow ng fromthe instant trace requests today



is any greater than it was when Ham lton was decided. This is
especially so because the duty which this plaintiffs conplaint
ultimately seeks to inpose is simlar to the one the Hanm Iton
court unani nously rejected.

Furthernore, we find relevant the Ham Iton courts
observation that there is no evidence of a statistically
significant relationship between particular classes of dealers
and crime guns. The Court thus concluded (id. at 236):

To inpose a general duty of care upon the makers of
firearnms under these circunstances because of their
purported ability to control marketing and distribution
of their products would conflict with the principle
that any judicial recognition of a duty of care nust be
based upon an assessnent of its efficacy in pronoting a
soci al benefit as against its costs and burdens (see
Waters v New York Gty Hous. Auth., 69 Ny2d 225,

supra). Here, inposing such a general duty of care
woul d create not only an indeterm nate cl ass of
plaintiffs but also an indeterm nate cl ass of

def endants whose liability m ght have little

relati onship to the benefits of controlling illegal
guns (see Waters, 69 Ny2d, at 230).

Duty, Renpteness, Proxi nate Cause and the Intervening Acts of
Third Parties.

Plaintiff argues, in part, that a comon-I|aw public nui sance
cause of action nerely requires plaintiff to allege the existence
of circunstances that appear as a public nuisance, and to assert
acts of a defendant that create, contribute to, or maintain that
nui sance. The Court of Appeals definition goes further, however,
and includes the concept of conduct or om ssions that offend,
interfere with or cause damage to the public in the exercise of
rights common to all . . . in a manner such as to offend public
norals, interfere with use by the public of a public place or

endanger or injure the property, health, safetyor confort of a



consi der abl e nunber of persons (Copart |Industries, Inc. v

Consol i dated Edi son Co., 41 Ny2d 564, 568). The question thus is

whet her the concept of duty, so relevant to other causes of
action, plays any part in an exam nation of the validity of this
comon- | aw publ i ¢ nui sance | awsuit.

Plaintiff cites no New York deci sion which inposes an
undefined duty of care on handgun manufacturers and distributors,
with respect to the design, manufacture, marketing or selling of
their product, other than the obligation to foll ow rel evant
statutes and regulations. In fact, we have held in a products
liability case against, inter alia, nmenbers of the handgun
i ndustry, that New York does not inpose a duty upon a
manufacturer to refrain fromthe | awful distribution of a non-

defective product (see Elsroth v Johnson and Johnson, 700 F Supp

151, 156) (Forni v Ferguson, 232 AD2d 176, 177). Moreover, the

manufacturers in Forni certainly had no control over the crimna
conduct of a third party (id.). Indeed, albeit in the context of
a negligent marketing case, the Court of Appeals, in Hamlton (96
NY2d at 232-233), specifically rejected any notion that defendant
gun manufacturers and dealers owe a duty to control the conduct
of others.

The Court of Appeals further expressed its skepticism about
speci fic marketing adjustnments that the Eastern District

suggested in Ham lton v Accu-Tek (62 F Supp2d 802, 820) would

abate the probl em of handgun violence (_HamIton 96 NY2d at 235-
236) :

Plaintiffs also assert that a general duty of care
ari ses out of the gun manufacturers ability to reduce



the risk of illegal gun trafficking through the contro
of the marketing and distribution of their products.
The District Court accepted this proposition and
posited a series of structural changes in defendants
mar keting and distribution regines that m ght reduce
the risk of crimnal msuse by ensuring that the first
sale was by a responsible nmerchant to a responsible
buyer (Hamlton v Accu-Tek,

. . . 62 F Supp 2d [802] at 820). Those changes, and
ot hers proposed by plaintiffs that a jury m ght
reasonably find subsunmed in a gun manufacturers duty of
care,[] would have the unavoi dabl e effect of
elimnating a significant nunber of |lawful sales to
responsi bl e buyers by responsi bl e Federal firearns

i censees (FFLs) who would be cut out of the

di stribution chain under the suggested reforns.

Thus, the Court of Appeals seens reluctant to extend duties
currently recogni zed between certain parties beyond that limted
class of plaintiffs to nmenbers of the community at large (id. at
233). However, even if such a legal duty were held to exist so
as to hold these defendants accountable in the context of a
common-| aw public nuisance claim and, further, assum ng
plaintiff has sufficiently pleaded that element -- i.e., that by
their manufacturing and marketing deci sions and practices
def endants created and maintain a comon-|aw public nuisance in
violation of a duty to the public at large -- plaintiff stil
falls short.

We so hold because (1) the harmplaintiff alleges is far
too renote from defendants otherw se | awful commercial activity
to fairly hold defendants accountable for common-|aw public
nui sance; and (2) defendants |lawful commercial activity, having
been foll owed by harmto person and property caused directly and
principally by the crimnal activity of intervening third
parties, may not be considered a proxi mate cause of such harm

On renot eness and proxi mate cause, the notion court
correctly found to be fatally flawed plaintiffs contention that,
in order to advance a cogni zabl e common-1 aw public nui sance
claim it need only allege and prove that defendants business
practices created or contributed to the maintenance of a public

nui sance. Wiile plaintiff aptly recognizes that it nust prove



def endants caused or contributed to the nui sance, we cannot al so
conclude that, no matter how far renoved from defendants | awf ul
busi ness practices the harmis felt, defendants neverthel ess
remain |iable under a common-|aw public nuisance theory. W
believe the notion court astutely observed, . . . a line nust
eventual ly be drawn since there will be many instances in which a
party may have contributed in sone renote way and yet it is

i nappropriate to subject that party to tort liability. In other
words, at some point, a party is sinply too far renoved fromthe
nui sance to be held responsible for it. That rationale was
apparently an integral part of the Hamlton courts finding that
defendants were not liable (96 Ny2d at 234 [connection between
def endants, crimnal wongdoers and plaintiffs is renote, running
t hrough several links in a chain consisting of at |east the

manuf acturer, the federally licensed distributor or whol esal er,
and the first retailer, and nost often including numerous
subsequent | egal purchasers or even a thief]). Indeed, proximte
cause is used essentially as a legal tool for limting a

wrongdoers liability only to those harns that have a reasonabl e

connection to his actions (Laborers Local 17 Health and Benefits

Fund v Philip Morris, Inc., 191 F3d 229, 235).

Thus, in _Petitions of Kinsman Transit (388 F2d 821, 825),

the Second Circuit, applying New York | aw, found the connection
bet ween the negligence and danage was too tenuous and renote. In
Ki nsman, defendants enpl oyees negligently noored a ship in the
Buffalo River. The ship broke | oose and struck another ship, and

both careened down the river crashing into a bridge. The



resulting weckage forned a damthat caused extensive fl ooding
and an ice jam disrupting transportation for 2 nonths.
Plaintiffs, owers of grain stored on their ships |ocated on the
river, were unable to unload the grain and they sued defendants

for the resulting damage (see also Ascher v F. Garafolo Electric

Co. , 113 AD2d 728, 729-731, affd 67 Ny2d 637 [insufficient
[ighting of subway platform carrying dangerous trap and nui sance

for subway riders, not proximte cause of injury as a matter of

law]).Liability Inposed and Enforced by the Judiciary for Lawful,

Heavily Requl ated, Commercial Activity involving a Nondefective

Pr oduct .

One of our concerns in this public nuisance case of first
inmpression is not -- as was the potential faced by the Ham Iton
court (96 Ny2d at 233) -- a limtless nunber of private
plaintiffs who would |ikely appear at the courthouse steps were
we to allowthis claimto proceed. Rather, we see on the
hori zon, were we to expand the reach of the common-| aw public
nui sance tort in the way plaintiff urges, the outpouring of an
unlimted nunber of theories of public nuisance clainms for courts
to resol ve and perhaps inpose and enforce -- sone of which wll
i nevitably be exotic and fanciful, wholly theoretical, baseless,
or perhaps even politically notivated and exploitative. Such
| awsuits could be | evel ed not nerely agai nst these defendants,
but, well beyond them against countl ess other types of
commercial enterprises, in order to address a nyriad of societal
problens -- real, perceived or imagined -- regardl ess of the

di stance between the causes of the problenms and their alleged



consequences, and w thout any deference to proxi mate cause. Such
an explosion of litigation would inappropriately engulf the
courts beyond their neans in issues which the Legislative and
Executive branches are vastly better designed, equipped and
funded to address. Certainly, in this situation, as the Ham |ton
court (96 Ny2d at 239 n 9) and the notion court both pointed out
in detail, the problenms to which plaintiffs conplaint alludes are
presently the subject of strict control and regul ation by the
Executive and Legi sl ative branches of both the United States and
New York State governnents. Indeed, they have been for many
decades.

Al t hough there are cases |ike New York Trap Rock, supra,

and others involving valid clainms of conmon-I|aw public nuisance,
where judges can and do take appropriate corrective action,
courts are not always the best forumto resolve problens
associated with, or which follow, every formof comrercia
activity. As for those societal problens associated with, or
foll owi ng, |egal handgun manufacturing and marketing, their

resolution is best left to the Legislative and Executive branches

(see discussion Note (Bryce A. Jensen), From Tobacco to Health

Care and Beyond - A Critique of Lawsuits Targeti ng Unpopul ar

| ndustries, 86 Cornell L Rev 1334, 1371-1385 [2001]). Their
significantly greater resources render those two branches
appropriately enpowered and, virtually always, vastly better
suited to address, investigate, evaluate, and resol ve perceived
soci etal problens -- problens which nmay be as renote froma

def endants conduct and control as these. As a practical matter,



because of the ethical and legal Iimts on its ability to

i nvestigate, gather information, and act, and, further, in |ight
of its often scant or even non-existent resources, a court is
uniquely ill-equipped to do so. Mreover, courts have not, by
virtue of statute or case |aw, been given authority to act
effectively in this specific setting.

The prospect of judges becom ng enbroiled in a hands-on
fashion in the m nutiae of di sputes over how numerous conpani es
manuf act ure and market their products poses insurnountable
obstacles as we foresee courts attenpting to carefully nonitor
whi ch nodel s of guns should or should not be designed, which ones
may be sold in exactly what quantities, to and by which
whol esal ers, in which states, and to which individual retailers
in which communities. Beyond that, courts could be asked to
carve out geographic criteria for marketing certain types of
handguns and prohi biting, counting, and limting others, and then
bei ng asked to inplenent, nonitor and enforce such criteria for
every manufacturer, wholesaler, distributor and retailer sumobned
to court by the State. Whatever intentions or beliefs underlie
this lawsuits protective goals, the courts are not designed or
equi pped for such all-enbraci ng new undertakings. Notably,
nowhere in its conplaint does plaintiff particularize any
practical methods by which defendants should or could effectuate
an abatenent of the alleged nuisance, or, even nore inportant,
any specific, realistic, and practical way judges could nonitor
and enforce any such court-ordered abatenent.

In light of the foregoing, we believe it is legally



i nappropriate, inpractical and unrealistic to nandate that
def endant s undertake, and the courts enforce, unspecified
measures urged by plaintiff in order to abate the conceded
avai lability and crimnal use of illegal handguns.

Therefore, the order of the Suprenme Court, New York County
(Louis York, J.), entered August 24, 2001, which consolidated and
granted defendants separate notions to dism ss the conplaint for
failure to state a cause of action, should be affirmed, w thout
costs.

Al'l concur except Rosenberger, J. who dissents in an
Opi ni on.
ROSENBERGER, J. (dissenting)

| respectfully dissent.

The majority concludes that defendants' pre-answer notion to
di sm ss, brought pursuant to CPLR 3211(a)(7), should be granted
and the conpl ai nt di sm ssed, based upon unfounded fears that a
tidal wave of frivolous public nuisance litigation wll ensue.
In reaching this conclusion, the magjority abandons firmy
est abl i shed procedural rules governing such notions, to reach a
result that i1s neither well founded nor necessary.

The Attorney General of the State of New York, acting in
parens patriae for the people of the State, brings this action,
not for noney damages but for abatenment of a public nuisance,
agai nst defendants, manufacturers and whol esal ers of handguns
that have been identified by |aw enforcenent authorities as
havi ng been involved in the conm ssion of various crinmes. The
Attorney Ceneral alleges that the proliferation of handguns which
are used in the conm ssion of crinmes in New York State
constitutes a "public nuisance" as declared by Penal Law
400. 05(1) and under the comon | aw, not only because of the
signi ficant nunber of deaths and injuries they cause each year,

but al so because they interfere with the general public's safety



and its right and ability to use and enjoy public areas. The
conpl aint details, anmong other things, the gruesone nunber of
hom ci des and other illegal gun-related deaths and injuries that
occur in New York each year.

The conpl aint all eges that defendant manufacturers are nmade
awar e t hrough, anong ot her neans, trace requests nmade in the
course of crimnal investigations by the United States Bureau of
Al cohol, Tobacco, and Firearns (BATF), that certain types of the
guns they design and manufacture are di sproportionately involved
in crimes and that a disproportionate nunber of crine-rel ated
guns have been supplied by defendant manufacturers through
particul ar whol esal ers with whom the manufacturers do business.
The conpl aint al so all eges that defendant whol esalers simlarly
are put on notice through BATF trace requests that certain types
of the guns they sell to retailers are disproportionately
involved in crimes and that certain retail ers whomthey supply
with firearns sell a disproportionate nunber of crine-related
guns.

The heart of the conplaint is set forth in the allegations
t hat defendants, having been nade aware, through BATF information
requests and ot her neans, of the types of firearns that are nost
often associated with crine and of the whol esal e and retai
outlets that are disproportionately involved in the distribution
and sal e of such "crine guns,” continue to design, produce,
mar ket, sell and distribute these guns in such ways as to
contribute to the public nuisance of illegal guns used in the

conmm ssion of crinmes. In particular, the conplaint alleges,



inter alia, that defendant manufacturers increase the nunber of
guns they produce to neet the demand and take advantage of the
mar ket for illegal guns; that they choose features, including
styling, concealability, and | ow cost, which are attractive to
the illegal gun market, often at the expense of safety features;
and that they continue to supply guns to certain whol esal ers,
know ng that a disproportionate nunber of crinme-related guns are
di stributed by those wholesalers. Wth respect to defendant

whol esal ers, the conplaint alleges that, armed with the sane
know edge of the types of guns that are disproportionately
involved in crimes and which retailers are disproportionately
associated with the sale of such guns, they continue to purchase
such guns fromthe manufacturers and to sell themto those
retailers. The conplaint concludes that defendants know that a
significant portion of their guns becone crinme guns, but turn a
blind eye so as to increase profits, at the cost of many human
lives and nmuch human suffering.

Various defense notions to dismss the conplaint for failure
to state a cause of action under CPLR 3211(a)(7) were
consol i dated for decision and granted.

As an initial matter, it is inportant to note that the scope
of a court's inquiry on a notion to dism ss under CPLR 3211(a)(7)
is very narrowmy circunscribed. The court nust "accept the facts
alleged as true . . . and determne sinply whether the facts

alleged fit wthin any cogni zabl e | egal theory" (Mrone v Mrone,

50 NY2d 481, 484 [citations omtted]; see also Guggenheiner v

G nzburg, 43 Ny2d 268, 275). The conpl aint nmust be construed



“liberally" (CPLR 3026), and the court nust accept as true not
only "the conplaint's material allegations” but also "whatever
can be reasonably inferred therefrom in favor of the pl eader

(MG 1l v Parker, 179 AD2d 98, 105; see also Cron v Hargro

Fabrics, Inc., 91 Ny2d 362, 366; see also New York Trap Rock

Corp. v Town of darkstown, 299 NY 77, 80). 1In ruling on a

notion to dismss, the court is not authorized to assess the
merits of the conplaint or any of its factual allegations, but
only to determne if, assuming the truth of the facts all eged,
the conplaint states the elenents of a |legally cogni zabl e cause
of action.

The conplaint in this case sets forth clains for abatenent
of a "public nuisance,” which the Court of Appeals has defined as
"conduct that ampbunts to a substantial interference with the
exercise of a common right of the public, thereby offending
public norals, interfering with the use by the public of a public
pl ace or endangering or injuring the property, health, safety or

confort of a considerable nunber of persons” (532 Madison Ave.

Gournet Foods, Inc., v Finlandia Center, Inc., 96 Ny2d 280, 292;

New York Trap Rock Corp. v Town of d arkstown, 299 NY 77, 80-81;

Sullivan v _McManus, 19 AD 167, 168; see also Gty of G ncinnati

v _Beretta USA Corp., 95 Chio St 3d 416; Cty of Chicago v Beretta

USA Corp., 337 11l App 3d 1; 4 Restatenent [Second] of Torts
821B(1) ["A public nuisance is an unreasonable interference with
a right comon to the general public."]). Were the real party
ininterest is the "People,"” that is, the popul ace of a sovereign

state, the appropriate agency or official may properly institute



an action for abatenent as parens patriae of those individuals

who have been or will be injured by the alleged public nuisance

(State v Bridgehanpton Road Races Corp., 44 AD2d 725, 726; see

al so New York Trap Rock Corp. v Town of d arkstown, 299 NY 77

82-84; see generally Prosser & Keaton Torts, 90 at 643 [5th ed];

"The Paths of Cvil Litigation: The Use of the Public Nuisance
Tort Against the Handgun Industry,” 113 Harv L Rev 1759).

The cause of action for public nuisance devel oped fromthe
principle that an "infringenent of the rights of the crown, or of
t he general public, was a crine (Prosser and Keaton Torts 86 at
617). As the Court of Appeals has noted, "[a] public, or as
sonetines ternmed a common, nuisance is an of fense against the
State and is subject to abatenent or prosecution application of

t he proper governnental agency" (Copart Industries, Inc., v

Consol i dated Edi son, 41 Ny2d 564, 568).

To state a cause of action for abatement of a public
nui sance in New York, the plaintiff nust allege conduct by the
def endant that creates, maintains, or contributes to an
interference with or injury to the public in the exercise of

rights common to all (New York Trap Rock Corp. v Town of

G arkstown, 299 NY 77, 80); accord Gty of Gincinnati v Beretta

USA Corp., 95 Chio St 3d 416, 419-420 and Gty of Chicago v

Beretta USA Corp., 337 Il App 3d 1, 9 ("A sufficient pleading

for a public nuisance cause of action consists of facts alleging
a right comon to the general public, a transgression of those
rights by the defendant and resulting danages."” [ The danages

referred to by the Court are not noney damages, but the injury to



the public caused by a public nuisance, which the discussion at
page 33 of the opinion makes clear]); see also "The Paths of
Cvil Litigation: The Use of the Public Nuisance Tort Against

t he Handgun Industry,” 113 Harv L Rev 1759 [2000]). |In addition,
while often not explicitly stated in the decisional law, it is
inplied that a plaintiff nust allege and prove defendant knew or
shoul d have known that its conduct caused or contributed to the

nui sance (see e.g. New York v Shore Realty Corp., 759 F2d 1032,

1051 [2d Gir]; Pharmv Lituchy, 283 Ny 130, 132; Conhocton Stone

Road v Buffalo, New York & Erie Railroad Co., 51 NY 573 (1873);

New York Tel ephone Co. v Mbil G| Corp., 99 AD2d 185, 188-89);

In ruling on the notions to dismss in this case, Suprene
Court cited Penal Law 400.05 and held that "[t]here can be no
di spute that the unlawful use of handguns constitutes a public
nui sance." Defendants did not contest that prem se in Suprene
Court nor do they contest it here. Thus, the conplaint
adequately all eges the existence of a public nuisance, the first
el ement in a public nuisance abatenent cause of action by the
State.

The conplaint further alleges that defendants are nade
awar e, through BATF trace requests, of the kinds and nunbers of
guns that are used in the comm ssion of crines and that, having
been nade aware, defendants contribute to the public nuisance of
illegal "crime guns" by catering to the market for such guns
t hrough their design, manufacturing and distribution practices.
These al | egations, which, as noted, nust be taken as true for

pur poses of the notion to dism ss, satisfy the know edge and



contribution elenments of the public nuisance cause of action.
Since the allegations of the conplaint satisfy the elenents of a
cause of action for abatenent of a public nuisance, the notion to
di sm ss shoul d have been denied under well-settled rules
applicable to 3211 notions.

In reaching a contrary conclusion, the mgjority and the
nmotion court fail to distinguish between a cause of action for
abatenment of a public nuisance by the State acting in parens
patriae and ot her types of "nuisance" actions, inappropriately
assess the nerits of the allegations, and, erroneously relying on

Hami [ton v Beretta USA Corp. (96 Ny2d 222), apply an inapposite

negl i gence analysis to this case.

A public nuisance abatenent cause of action by the State is
different, both in character and in the nature of the renedy
sought, froma private nui sance claim which involves a "civil
wr ong, based on a disturbance of [an individual's] rights in

| and" (Prosser and Keaton, Torts 86 at 618; see also City of

G ncinnati v Beretta USA Corp., 95 Ohio St 3d 416), and which can

be renedied by a private right of action for damages by those
i ndi vi dual s whose ownershi p and/or occupancy rights to use and
enjoy the land have been infringed (Prosser and Keaton, Torts 86

at 618; see also New York v Shore Realty Corp., 759 F2d 1032,

1050 [2d Cir [collecting New York cases]). Public nuisance
abatenent clains by state officials, like those set forth in the
instant conplaint, nust also be differentiated from public

nui sance actions for damages brought by private plaintiffs, who,

to prevail, nust allege and prove that, as a direct result of the



nui sance, they suffered particular injury separate and apart from
the harmsuffered by the public at large as a direct result of

t he public nuisance (see e.qg. 532 Madi son Avenue CGournet Foods,

Inc. v Finlandia Center, Inc., 96 Ny2d 280, 292); See al so,

Prosser & Keaton, Torts 90 at 643.

In contrast to private nui sance actions and public nui sance
actions by private plaintiffs, both of which are brought
primarily for nonetary damages, public nuisance abatenent actions
are enconpassed within a state's traditional police powers,
exercised to protect the health and well-being of the public by

requiring the offending defendants to abate the actions that

create or contribute to the public nuisance (see e.g. Garcia v

Gray, 507 F2d 539, 544 [10th Cr], _cert denied 421 US 971; see

generally, Lawence O Costin, et al., "The Law and the Public's
Health: A Study of Infectious Di sease Lawin the United States,"
99 Colum L. Rev. 59; John G Cul hane and Jean Macchi aroli Eggen
"Defining a Proper Role for Public Nuisance Law in Mini ci pal
Suits Against GQun Sellers: Beyond Rhetoric and Expedi ence," 52
SC L Rev 287, 293-295. VWhile private nuisance clains and public
nui sance clainms for danmages incorporate traditional negligence
notions of foreseeability, proximte cause and fault, state-
initiated public nuisance abatenent clains are founded on the
theory that the State can obtain abatement of a condition that is
injurious to the public. As such they are not negligence
actions, nor are they governed by negligence concepts (see New

York v Shore Realty Corp., supra, 759 F2d at 1050-1051; MFarl ane

v Gty of Nlagra Falls, 247 NY 340, 345 [plaintiff "may not avert




t he consequences of his own contributory negligence by affixing
to the negligence of the wongdoer the | abel of a nuisance."];

see generally Louise

A. Hal per, "Public Nuisance and Public Plaintiffs: Rediscovering
t he Conrmon Law (Part 1), 16 Envtl. L Rep 10,292 [1986]).

A negligence analysis, with its requirenent of the existence
of a duty limted by concom tant considerations of proximte
cause, foreseeability, fault, intent, and tenpered by notions of
t he equitabl e apportionment of economic liability, is inapposite
to an action for abatenent of a public nuisance brought by the
state in the proper exercise of its police powers. A negligence
action for damages begins with an inquiry into whether the
def endant owed a duty to the plaintiff, whether the defendant's
conduct was the proxi mate cause of the plaintiff's injury, and
whether injury to the plaintiff was a foreseeabl e consequence of
the defendant's actions, then progresses to a determ nation of
whet her the defendant's conduct was "tortious" -- i.e.
negligently or intentionally wongful -- and concludes with an
assessnent of the anmount of noney "danmages" that is appropriate
to conpensate the plaintiff for his injuries foreseeably caused
by defendant’'s tortious conduct. |In contrast, a public nuisance
abat enent action brought by the State as parens patri ae begins
with a determ nation that public nuisance -- or harmto the
public -- exists, works backwards to identify the individuals or
entities who are causing or contributing to the harm and
concludes with a determ nation of what actions, if any, those

i ndividuals or entities should be required to take to abate the



nui sance. Questions of pinpointed duty, foreseeability,

remot eness, intent, or the "wongful ness” of defendant's conduct
are not at issue in public nuisance abatenent actions brought by
the State. Every individual and entity is responsible to the
State and the general population not to cause or contribute to a
publ i ¢ nui sance and nay be required to take aneliorative actions
to dimnish his, her, or its contribution to the nuisance,
regardl ess of whether the creation of the nuisance was

f oreseeabl e or whether defendant’'s conduct in creating

orcontributing to the nui sance was wongful (see e.g. State v

Shore Realty, 759 F2d at 1050-1051; United States v Hooker

Chem cals & Plastics Corp., 722 F Supp 960, 968 [WDNY 1989]; Cty

of Rochester v Prenises Located at 10-12 South Washi ngton St.

180 Msc 2d 17 [Sup & Monroe County]; see also City of Chicago v

Beretta USA Corp., 337 Il App 3d 1, 13 [citing Restatenent

[ Second] of Torts 821B).
For this reason, the reliance by the mgjority and by the

notion court on Ham lton v Barretta (96 NY2d 222) is m spl aced.

Ham [ ton was a negligence action for damages brought agai nst gun
manuf acturers by relatives of persons killed by handguns. The
Court of Appeals responded to the Second Circuit's post-trial
certified question, "Wether the defendants owed plaintiffs a
duty to exercise reasonable care in the marketing and

di stribution of the handguns they manufacture"” (id. at 230-31).
The Court enployed a traditional negligence analysis of a ful
trial record and held that those defendants did not owe those

plaintiffs the specified duty of care because the connection



bet ween the defendants' conduct and the plaintiff's injuries was
too attenuated and because the potential danages liability to the
defendants was limtless (id. at 233-34).

Ham [ ton did not involve or address the elenments of a public
nui sance abatenent action and is, therefore, inapposite to the
present case. The majority inports Ham |tons di scussion of
renot eness concepts -- clearly at honme in a negligence action --
into this public nuisance abatenent action, arguing that the harm
plaintiff alleges is far too renote from defendants ot herw se
| awful commercial activity to fairly hold defendants accountabl e
for comon | aw public nuisance" and that defendants do not
exerci se control over the crimnals who use defendants | awfu
products in the conm ssion of their unlawful acts. However, the
essence of the Attorney General's conplaint is not that
def endants cause crimnals to use their weapons illegally, but
t hat defendants' design, manufacture, marketing, distribution and
sal es practices cater to the market for crinme guns and thereby
contribute to the public nuisance. The Attorney General, to
prevail, nust prove that defendants practices cause or contribute
to the public nuisance, and a particul ar defendants obligation to
abate the nuisance will be in direct proportion to the degree to
which it may have caused or contributed to the nuisance. Thus,
whi | e renpt eness concepts nmay be relevant to the determ nation of
what, if any, abatenent actions a defendant mght be fairly
required to take, they are not determ native of whether a cause
of action for public nuisance has been stated (see Cty of

Gncinnati v Beretta USA Corp., 95 Ohio St 3d at 419-420; Gty of




Chicago v Beretta USA Corp., 337 11l App 3d at 17; Cty of Boston

v Smth & Wesson Corp., 2000 W. 1473568 [ Mass Super July 13,
2000]) .

The concern expressed in Hanmlton, and echoed by the
majority here, about the potential for "limtless" danages, is
al so not applicable to this case. The only relief sought in this
case is the abatenent of the nuisance; noney danages are not
demanded.

The majority's related concern that allowing this case to go
forward will "likely open the courthouse doors to a flood of
l[imtless, simlar theories of public nuisance . . . against a
wi de and varied array of other conmmercial and manufacturing
enterprises and activities,"” is equally without basis. This is a
case brought by the Attorney General, in parens patriae, based
upon defendants' alleged contribution to an acknow edged public
nui sance. Denying the notion to dismss in this case cannot
serve to open the courthouse doors to a flood of frivolous public
nui sance abatenent actions unless there is a realistic fear that
out-of-control public officials are lined up, awaiting the chance
to bring such actions.

Simlarly inapposite are defendants' negligence-based
argunents that there can be no cause of action for public
nui sance wi thout an allegation of some wongful conduct on their
part, and that there can be no such allegation since they are
engaged in the lawful exercise of a |lawful activity -- the
manuf acture and sal e of weapons. However, the conplaint in this

action does not allege that the lawful sale of guns constitutes



t he public nuisance, but rather, that particul ar design,
manuf act uring, marketing and distribution practices of the
def endants, which are not regulated by statute, create and/or

contribute to the public nuisance of illegal guns (see G ncinnati

v _Beretta USA Corp., 95 Chio St3d at 420; Chicago v Beretta

Corp., 337 Il App 3d 1, 13-14).

Furthernore, as the majority here concedes, otherw se | aw ul
busi nesses, sone of which are permtted by the State and
regul ated by statute, can be and have been held to have
contributed to public nui sances because of the manner or

ci rcunstances in which they operate (see e.g. New York Trap Rock

v_Town of Cd arkstown, 299 NY 77; dawson v Central Hudson Gas &

El ec. Corp., 298 NY 291, 298-299; Hoover v Durkee, 212 AD2d 839;

City of Rochester v Prenmi ses Located at 10-12 South Washi ngton

Street, 180 Msc 2d 17, 21; State of New York v Waterl oo Stock Car

Raceway, 96 Msc 2d 350 [Sup C Seneca County]; see also State v

Shore Realty Corp., 759 F2d 1032, 1051 [2d Cir]; accord City of

Chicago v Beretta USA Corp., 337 Il App 3d at 13-14).

The majority attenpts to distinguish New York Trap Rock

Corp. v Town of O arkstown (299 NY 77) on the grounds that, in

this case, there are intervening actors beyond defendants’
control -- i.e., crimnals -- who cause the damage to the public,
while in Trap Rock, it was Trap Rock's blasting activities that
directly caused the public injury and that the damage was
"spatially and tenporally proximate" to Trap Rock's activities.
First, it nmust be repeated that the Attorney Ceneral is not

al l eging that defendants are or should be held responsible for



the injuries caused by actors, i.e., crimnals, beyond their
control, but that defendants' particul ar design, manufacturing,
mar keting and distribution practices -- all of which are clearly
wi thin defendants' control -- contribute to the public nuisance
of the proliferation of crime guns on the streets of New York.
Second, the suggestion that a public nuisance abatenent action
will lie only when defendant's conduct occurs close in tinme and
geography to the injury is unsupportable. Such requirenment would
serve only to insul ate deci sions nmade el sewhere fromthe reach of
State public nuisance abatenent actions, regardl ess of the
severity of the nuisance or the direct |ink between such
deci sions and the public harm Nothing in Trap Rock or any other
case suggests such a restriction on public nuisance abat enent
actions.

Simlarly, the magjority identifies no general principles

whi ch serve to distinguish Gty of Rochester v Prem ses Located

at 10-12 South Washington Street (180 Msc2d 17) fromthis case.

Instead, the majority evinces its distaste for raucous nightcl ubs
to explain why the defendant in that case -- the nightclub owner
-- was appropriately subject to a public nuisance cause of action
for conduct by former club customers occurring outside the club's
prem ses. One may probably safely assune that a distaste for the
proliferation of illegal crinme guns in New York, to which the
Attorney Ceneral alleges the defendants contribute, is at |east
equal to the aversion to drunken nightclub custonmers causing
public disturbances. |In both cases, the conplaint addresses the

defendants' contribution to the public nuisance in question and



seeks to abate the nuisance.

The absence of any allegation in the conplaint that the guns
t he defendants manufacture and sell are defective is also
irrelevant, as the principles governing products liability
actions are inapplicable to public nuisance abatenent actions.
Wil e New York products liability law permts recovery froma
manuf acturer of a defective product for injuries caused by the

defect (see e.g. Gebo v Black dawson Co., 92 Ny2d 387), it does

not follow that a manufacturer or distributor of nondefective
products is automatically insulated from public nuisance
abatenment actions. Again, the crux of the conplaint is that
def endants have contributed to the public nuisance of illegal
guns on the street through the manner in which they design,
manuf acture, market and distribute their products. It is not
that the guns are defective and the defect caused a particul ar
injury that deserves reconpense.

Nor, contrary to defendants' contention, is the "direct
injury" requirenment that governs Federal RICO actions (see e.qg.

Hol nes v Securities Investor Protection Corp., 503 US 258;

Laborers Local 17 Health & Benefit Fund v Phillip Mrris, Inc.,

191 F3d 229 [2d Gir], cert denied 528 US 1080) applicable to the

State's action for abatenent of a public nuisance (see e.g. State

v_Bridgehanpt on Road Races Corp., 44 AD2d 725, 726; cf. Ganimyv

Smth & Wesson Corp., 258 Conn 313 [Conn SCt] [dism ssing for

| ack of standing a public nuisance case brought by a city and its
mayor for particul ar expenses and | osses incurred by

plaintiffs]).



In addition to determning that the allegations of the
conplaint did not neet the prerequisites for a negligence cause
of action, the notion court granted defendants' notions to
di sm ss based upon a determ nation that the conplaint failed to
adequately all ege that the BATF trace requests provide
defendants with the "type of information that woul d enabl e t hem
to facilitate and profit fromthe unl awful sale or use of
handguns."” The court reasoned that the conplaint "does not
specifically state that the manufacturer or wholesaler is told
that the informati on sought relates to a gun that was used in a
crinme," and noted a statenent in a BATF report that "crine gun
traces do not necessarily indicate illegal activity by licensed
deal ers or their enpl oyees."

W may put aside the issue of whether, in an action by a
State official for abatenent of a public nuisance, it is
sufficient to allege and prove that a nuisance exists and that
def endant caused or contributed to it in order to obtain an order
of abatenent or whether, in addition, there nust be an allegation
t hat the defendant knew that its conduct caused or contributed to
t he nui sance -- an issue we need not reach since the Attorney
General has alleged that defendants were on notice that the guns
t hey manufactured and sold caused or contributed to the public
nui sance. Assuming that notice is a necessary elenent of a
publ i ¢ nui sance abatenent action, the notion court's concl usion
that the notice allegations were deficient was erroneous for
several reasons.

As an initial matter, the conplaint clearly does not need to



al l ege that defendants were provided with information that
enabled themto make a profit fromthe illegal gun nuisance.

Whet her defendants profited fromthe conduct alleged is sinply
not relevant to whether that conduct causes or contributes to the
publ i c nuisance of illegal guns. At nost, the conplaint nust

al  ege that defendants had notice that their gun design

manuf acturing, marketing and distribution practices were
contributing to the nuisance. The conplaint fulfills that
requirenent.

Second, the conplaint, quoting the applicable Federal
statute, alleges that defendants are required by Federal law to
keep records -- by serial nunber -- about each handgun they
produce and sell and to respond i mmedi ately to BATF gun-
information requests that are generated in the course of
bona fide crimnal investigation[s] (see 18 USC 923[qg][7]

[ enphasis supplied]). Thus, according to the conplaint,

def endants are put on notice by the very fact and nature of the
BATF request, that information is being sought about the

di sposition of a gun that was involved in the conm ssion of a
suspected cri ne.

Third, the conplaints allegation that [a]ll of the
def endants were put on notice that they were manufacturing or
di stributing a significant nunber of guns that were illegally
possessed, transported or di sposed of by, anong other things,
BATF trace requests, nust be assuned to be true, and is,
therefore, sufficient in and of itself to satisfy the notice

el ement of the public nuisance cause of action and preserve the



conpl aint against a notion to dism ss.

Fourth, the notion court erred by assessing the nerits of
the notice allegations against a statenment in the BATF report
i ntroduced by defendants as support for their notion to dism ss.
Not only was the court required to accept the allegations of the
conplaint as true for purposes of deciding the dismssal notion,
but the statenment in the report about possible illegal activity
by licensed deal ers and their enpl oyees has no rel evance to the
al l egations in the conpl aint.

The majority in this Court goes further by not accepting the
noti ce allegations of the conplaint as true and, instead,
adopting, for purposes of this case and these notions, findings
made upon a full trial record by the Court of Appeals in
Ham [ ton, a wholly separate case brought by very different
plaintiffs. Based upon evidence adduced in Ham lton, the
maj ority concludes that the BATF trace requests are inadequate,
as a matter of fact and law, to have put defendants on notice of
their alleged contribution to the public nuisance of crine guns

in New York. As an initial matter, the discussion of BATF trace

requests in Hamlton v Beretta USA Corp., (96 NY2d 222) appears
to address the specifics of trace requests, i.e., the identity of
the perpetrator of the gun-related crinme under investigation and
the victim and does not address whether defendants are put on
notice that certain of the guns they design, manufacture, market
and distribute disproportionately end up as crine guns. Even
nore to the point, the majority's adoption of factual findings in

Ham | ton for purposes of assessing defendants' notion to dismss



in this case constitutes a novel and startling departure from
est abl i shed practice regarding CPLR 3211(a)(7) notions.

The majoritys final objection to the continuation of the
present lawsuit is that courts m ght becone "enbroiled" in the
specifics of abatement orders -- a task the mpjority clearly
wi shes to avoid. Such concern, addressed to the fashioning of
equi tabl e renedi es, sonething which courts do every day, is
m spl aced at this stage of the litigation, where our only task is
to determ ne whether the allegations of the conplaint, which nust
be assuned to be true, state a cause of action for abatement of a
publ i ¢ nui sance.

Because | believe that the conplaint sufficiently alleges
facts which, if proven, would establish a cause of action for
abat enent of a public nuisance, | would reverse and renmand the
case for further proceedings.

THI'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.
ENTERED: JUNE 24, 2003

CLERK
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